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Making a Big Gift to Charity?   To Protect Your Tax Deduction, 

It Is Imperative That You Strictly Follow IRS Rules                    

Most people feel really great when they donate to charity.   But, let’s be honest, the ac-

companying tax deduction makes the gift even sweeter.   To insure that you get the tax deduc-

tion, recent cases show that the IRS is now demanding strict (and I mean strict) compliance 

with its rules on substantiating charitable contributions and the courts are upholding the IRS’s 

position.  In cases of inadequate compliance,  taxpayers  lose the entire deduction and there are 

no do overs. 

 

In Duden vs. Commissioner, T.C. Memo 2012-140 (5/17/12), the Tax Court denied 

charitable contributions for the taxpayers’ gifts to their church, most of which exceeded $250 

and aggregated more than $25,000.  The church provided the taxpayers the required statement 

for donations of $250 or more that acknowledged the gift immediately after the end of the cal-

endar year in which the donations were made.  This statement, however, failed to state that no 

goods or services were received by the taxpayers as required under IRS rules and the IRS de-

nied their charitable contribution deduction due to this failure.    The taxpayers obtained another 

statement from the church confirming that the church did not provide them with goods or ser-

vices in exchange for the donations. Since the IRS rules require that the written acknowledge-

ment be  “contemporaneous,” which means received by the taxpayers before their tax return 

was due (including extensions),  the IRS found that the second acknowledgement failed to meet 

its rules; it was too little, too late, the charitable contribution deduction was totally disallowed 

in full, and the Tax Court upheld the IRS’s determination. 

In Villareale vs. Commissioner, T.C. Memo 2013-74 (3/12/13), the taxpayer co-founded 

a tax-exempt organization which focused on rescuing homeless animals.    In one year, the tax-

payer made 44 separate contributions to the organization by electronic transfer from her per-

sonal bank account to the organization’s bank account, 17 of which were for more than $250.    

The Tax Court held that the taxpayer could not deduct the 17 contributions in excess of $250 

(totaling more than $7,629) because the organization did not provide her with any written ac-

knowledgement of the contributions which described the contribution received and stated 

whether or not  any goods or services were provided for the donations.  The taxpayer argued 

that it was futile to write herself an acknowledgement but the Tax Court disagreed, holding that 

it was “immaterial that [the taxpayer] was on both sides of the transaction.” 

In Estate of Harvey Evenchik vs. Commissioner, T.C. Memo 2013-34 (2/4/13), the tax-

payers owned 72.3384% of the stock in Chateau Apartments (“Chateau”).   Chateau’s only as-

sets were two apartment buildings.   IRS rules require that, for non-cash contributions in excess  



of $5,000, a “qualified appraisal” must be attached to the taxpayers’ tax return.   The taxpayers 

attached two appraisals – one for each building – to their return but did not attach an appraisal 

for the stock itself.  The charity receiving the stock gave the taxpayers a written acknowledge-

ment that it received the shares and valued them at $1,045,289.30, which was exactly 72.334% 

of the combined appraised values of the two buildings.   The taxpayers claimed a charitable 

contribution deduction for this amount.   The case turned upon whether appraisals of the two 

buildings, rather than the stock itself, was a “qualified appraisal.”   The IRS  said no, disallowed 

the deduction, and the Tax Court once again sided with the IRS.  The taxpayers were not able to 

support their charitable deduction by an appraisal of the stock obtained after the IRS com-

menced its audit as IRS rules require that the appraisal be made no more than 60 days before 

the gift and no later than the due date of the return. 

 

 In Joseph Mohamed vs. Commissioner, T.C. Memo 2012-152 (5/29/2012), the 

taxpayers contributed real estate to a charitable remainder unitrust in 2003 and 2004 and 

claimed charitable contribution deductions of more than $18 million for both years for the do-

nated real estate.     Mr. Mohamed was a real estate broker and certified real estate appraiser and 

he used his own appraisals to support their charitable deduction.   The IRS disallowed the chari-

table deduction on the basis of IRS rules that the donor or taxpayer claiming the deduction or 

the donee of the gift cannot act as the “qualified appraiser.”  After the IRS commenced an audit 

of the taxpayers’ 2003 and 2004 tax returns, the IRS hired its own appraiser to value the do-

nated real estate.   The IRS’s appraiser valued the properties more than $1,750,000 higher than 

Mr. Mohamed had appraised them and hence more than $1,750,000 than the deduction claimed 

by the taxpayers on their tax returns.  In addition, the trust sold three properties in arm’s length 

transactions shortly after the properties were donated to the trust and the sales proceeds re-

ceived by the trust on these sales exceeded Mr. Mohamed’s appraisals by more than $8 million.   

Nevertheless, even though the IRS’s own appraiser and the third-party sales evidenced that the 

value of the donated real estate was much greater than the amount deducted by the taxpayers, 

the Tax Court disallowed their charitable contribution deductions in full because Mr. Mohamed 

was not a “qualified appraiser.” 

 

These cases show an alarming trend by the IRS to focus on taxpayer’s strict adherence 

to its rules rather than the merits of the deduction.  In the past, the IRS generally allowed  the 

deduction if the taxpayers were able to substantiate their charitable deductions during the audit 

process.  For example, in Duden and Villareale , the IRS often would have considered a non-

contemporaneous statement from the church that no goods or services were received by the tax-

payers in exchange for their contribution.  It is commonplace, after all, for people to contribute 

to their churches.   In  Estate of Harvey Evenchik,  it is surprising that the IRS did not simply 

build in a discount for the fact that the taxpayers contributed stock in the company rather than 

the actual assets held by the company.   The two appraisals on the sole assets held by the com-

pany was at least a good starting point, although the IRS could reasonably assert that the under-

lying stock, particularly a less than 100% interest in the stock,  should be discounted.  And in 

the Mohamed case, the IRS generally would have allowed the deduction once the IRS inde-

pendently found that the taxpayers did not over value the donated properties or take an exces-

sive deduction.    The IRS might have even allowed a higher deduction in line with the ap-

praised values determined by its own appraiser.    The court decisions  state that the taxpayer 

needs only to “substantially comply” with the IRS substantiation rules to be entitled to their de-

duction, but taxpayers would be well advised to follow the rules strictly by the book rather than 

rely on the uncertain parameters  of “substantial compliance.” 


